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~Any pérson an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:
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Revision application to Government of India:
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A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New

Delhi-110001, under Section 35EE of the CEA 1944 in respect o the following case, governed by first
proviso to sub-section (1) of Section-35 ibid: o
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In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to

another factory or from oné warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory orin a warehouse
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In case of goods exported outside India export to Nepal or Bhutan without payment of
duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products.under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner-(Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified undef
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicazed and shall be accompanied by

two copies each of the OIO and Order-In-Appeal. It should also be accompanied by a .

copy of TR-6 Challan evidencing payment of prescribed fee as prescrlbed under Section
35-EE of CEA, 1944, under Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac. ;
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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the special bench of Custom, Excise & Service Tax Appellate Tribunal of West Block
No.2, R.K. Puram, New Delhi-1 in all matters relating to classnflcatlon valuation and.
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To the west. regional bench. of Customs, Excise & Service -Tax Appellate Tribunal

- (CESTAT) at 0-20, New*Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380

016. in case of appeals other than as mentioned in para-2(j) (a) above.
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The appeal to the Appellateé Tribunal shall be filed in: quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and' Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place

where the bench of any nominate public sector bank of the place where the bench of the
Tribunal is situated. ’ -
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In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the' aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-1 item
of the court fee Act, 1975 as amended. :
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Attention in invited to the rules covering these and other r,elaied matter contAended‘in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982. '
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For an appeal to be filed before the CESTAT, 10% of the Duty & Pehalty confirmed by
the Appellate Commissioner would have to be pre-deposited. It may be noted that the

- pre-deposit is a mandatory condition :for filing appeal oefore CESTAT. (Section 35 C (2A)
and 35 F of the Central Excise Act; 1944, Section 83 & Section 86 of the Finance Act, 1994)

‘Under Central Excise andiService Tax, “Duty demanded” shall include: -
(i) :amount determined under Section 11 D; -
(i) amount of erroneous Cenvat Credit taken; -
(i)  amount payable under Rule 6 of the Cenvat Credit Rules.
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In view of above, an appeal agairimst this ord'ie'r shall lie before the Tribunal on payment of 10%
of the duty demanded where duty; or duty and penalty are in dispute, or penalty, where penal ,_

alone is in dispute.” s TR
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ORDER-IN-APPEAL

M/s Yazaki India Ltd, A-4, Tata Motors Vendor Park, S. No. 1, North Kotpura,
Sanand, Viroch Nagar, Ahmedabad, Gujarat (hereinafter referred . to as “the
Appellant”), has filed the. present appeal against the Order-in-Original No
38/ADC/2015/MKR dated 31.12.2015 (hereinafter referred to as ‘impugned orders’)
passed by the Additional Commissioner of Central Excise, Division-III, Ahmedabad-
II, Ahmedabad (hereinafter referred to as ‘adjudicating authority’).

2. The facts of the case, in brief, the appellant are register with the Central
Excise Department having registration no. AAACTS5570FEM007 and engaged in
Wiring Harness falling under chapter 85 of Central Excise Traiff Act, 1985, During
the course of audit by the internal audit party of the department, it was observed
that the appellant is clearing waste & scrap (PVC Copper Wire) generated during
the manufacturing of their final product i.e. Wiring Harness. The appellant is not
paying any duty on such clearance. On the basis of said information department
issued show cause notice demanding duty for such waste & Scrap cleared at the Nil
Rate of duty for the period July-2013 to Octomber-2014. The same was adjudicated
vide impugned order. The adjudicating authority confirmed the duty of Rs 13,21,
497/-. Penalty under proviso to-clause (c) of sub section (1) of present section
11AC of CEA 1944 read with rule 25 of central excise rules, 2002 was also imposed

and interest was also demanded.

3. Being aggrieved with the impugned order, the apoellant has filed the present
appeal on the ground that chargeability of any goods has to satisfy the condition
that the activity is manufacturing activity and distinct commodity should come in
the existence. The same should be marketable and it should be classified in Central
Excise Tariff. They further added that mere change in -he definition cannot attract
the duty by way of issuing the SCN. They have relied on the Board Instruction in
this regard. The appellant further submitted that the adjudicating authority cannot

invoke extended period _és it is not proposed in the SCN.

4. Personal hearing in the case-was granted on 28.02.2017 which was attended by

Appellant representative. Written submission was alsc submitted at the time of

personal hearing.

5. I have carefully gone through the facts of the case on records, grounds of the
appeal, put forth by the appellant. Looking to the facts of the case, I proceed to

decide the case on merits.

6. In the instant case, I observe that the appellant nas filed the present appeal
on the ground that adjudicating authority while deciding the SCN have not consider
the fact that the product generated during the manufacturing is not marketable. /
Therefore it is not dutiable. The adjudicating authority was in a view that product is g

classified in the ISRI which can be consider dictionary for all scrap related dispute. €<E/
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The product is also specified in CETA. Therefore duty demand is correct.

7. Now issue to be decided is whether Scrap generated during the
manufacturing of Wiring Harness is dutiable or otherwise. If we see the deffnition of
manufacturing activity it is observed that manufacturi'ng mean a new item is
emerged and on regular basis.

" The said definition was describe in the judgment of constitution bench of
Honble Supreme Court of India in the case of Union of India Vs Delhi Cloth and
General Mill Co Ltd [1977(1) ELT {J199 (SC) ].

Here the PVC insulated Copper Wire used in manJfacturing of Wiring Harness
and the remaining is small piece of wire which cannot use further. The same is
marketable as appellant informed that they are selling it M/s Hamirani Metals Pvt
Ltd, Pune for price ragging between 240/- to 260/- per Kg. Further in CETA Chapter

head 7404 is for copper waste and scrap. Further as per ISRI Durid is specmed for’

Insulated Copper Wire Scrap. The same is classified in Chapter Head 74040012.
Therefore the scrap generated during manufacturng of Wiring Harness is
chargeable to duty.

The appellant has relied upon the decision in thz case of Flnolex Cables Ltd

. the civil appeal which was dismissed by the Honble Supreme Court of India

[2002(146) ELT A100]. It is observed that the said case pertain to Jelly filled
Telecommunication Wivre whereas the present case pertains to PVC Copper Wire.
Since both the commodity is different therefore case law cited by them is not
applicable in the present case.

The appellant referred the decision of the larger bench of Honble CESTAT in
the case of Hindlaco Industries Ltd Vs CCE Belapur Mumbai-III [2014(308) ELT 472

" {Tri-LB}] wherein it is held that following ground should be satisfied for excise

goods émerge during the manufacturihg process.

(1) A different commodity in the form of scrap.

(2) It should be classified in the Central Excise tariff act.

(3) such scrap is marketable.

In the present case all the three conditions is fulfill. Hence the product emerge in
the manufacturing of Wiring Harness is scrap.

In respect of limitation I find that the SRP"system was introduce to the
trade for their convenience but misuse of the same attract huge penalization. In the
present case the contention of the appellant that department cannot invoke
extended period as they have reported the same in the ER-1. I find that
adjudicating authority in his finding submitted that the Audit was done for the
period April-2010 to June-2013 whereas the demand of the duty on scrap is for the

period 2011-2015. Further the appellant never reported the clearance of scrap at

nil rate of duty by way of note. Therefore in the first SCN the suppression can be
invoked. Therefore pe‘nalty imposed by adjudicating authority under proviso to
clause (c) of sub section (1) of present section 11AC.of CEA 1944 read with rule
95 of central excise rules, 2002 is correct. The appeal stands disposed of in above

terms. -
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8. diewal g gof & 7% el @ Buerr 3w als & R S &
8. The appeals filed by the appellant stand disposed off in above terms.
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CENTRAL EXCISE, AHMEDABAD.
ATTESTED
N —
(S S Chowhan)

SUPERINTENDENT (APPEAL-II),
CENTRAL EXCISE, AHMEDABAD.

To,

M/s Yazaki India Ltd,

A-4, Tata Motors Vendor Park,

S. No. 1, North Kotpura,

Sanand, Viroch Nagar, Ahmedabad

Copy To:-

1. The Chief Commissioner, Central Excise, Ahmedabad zone, Ahmedabad.

2. The Commissioner, Central Excise, Ahmedabad-II, Ahmedabad.

3. The Dy. /Assistant Commissioner, Central Excise Division-I11I, Ahmedabad-II,
Ahmedabad.

4. The Assistant Commissioner(Systems), Central Excise, Ahmedabad-II,
Ahmedabad :

5. Guard File.

6. P.A. File.




